





DEFENSE CONTRACT MANAGEMENT AGENCY
XXX Regional Command
DCMA [CMO]
Address
City, State Zip Code
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						 	Date

Company Name
Attn: Company Representative’s Name
Rep’s Title/Department
Company Address
City, State Zip Code

SUBJECT:  Contracting Officer’s Final Decision and Demand for Payment of Debt
	
Dear [Company Representative’s Name]:

This is my final decision asserting a Government claim for $________, pursuant to 
[bookmark: OLE_LINK11][bookmark: OLE_LINK12]FAR 42.709, FAR 52.242-3 and FAR 52.233-1, due to the inclusion of certain expressly unallowable costs in [Company Name’s (“Company Acronym – if applicable”)] certified final indirect cost rate proposal for fiscal year (“FY”) _______ (“Proposal”).  Reference is made to Defense Contract Audit Agency (“DCAA”) Report Number _______________________, dated _________ (“Audit Report”).  The Audit Report reported that [Company Name or Acronym] included certain expressly unallowable costs in its Proposal and recommended the assessment of penalties in accordance with FAR Section 42.709 and FAR 52.242-3.  A list of covered contracts is enclosed at Attachment 1 [number attachments as applicable]. 

In accordance with FAR 52.242-3 and FAR Section 42.709, I must assess a penalty if I determine that a contractor has included costs in its final indirect cost rate proposal that are expressly unallowable under a FAR or DFARS cost principle defining the allowability of specific selected costs. 

I have determined that $__________ of the costs included in [Company Name or Acronym’s FY _____ Proposal are expressly unallowable under specific cost principles.  Below are the cost categories, the specific cost principles and associated dollar amounts. 

Expressly Unallowable Costs

[Below are examples of cost elements with the associated cost principle and amounts.  The DACO’s rationale follows in the example notes.]   

Overhead

Cost Element 			Cost Principle 			Amount 		Note 
Travel				FAR 31.205-46(a)		$10,354		    1 

Lobbying			FAR 31.205-22		$70,000		    2

Severance Pay			FAR 31.205-6(g)		$33,000		    3

Vacation Pay			FAR 31.205-6(m)		$12,378		    4

				Total				$125,732

General and Administrative (G&A)

Cost Element 			Cost Principle 			Amount 		Note 
Travel				FAR 31.205-46(b)		$23,456		    5

Bonuses			FAR 31.205-6(f)(1)		$90,000		    6

Public Relations/		FAR 31.205-1(f)(2)		$123,456		    7
Trade Shows

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]				Total				$236,912


Note 1:  $10,354 in claimed travel costs in excess of the daily per diem amount is expressly unallowable and subject to penalty pursuant to FAR 31.205-46(a).

Note 2:  $70,000 in claimed lobbying expenses is expressly unallowable and subject to penalty pursuant to FAR 31.205-22.

[bookmark: wp1095700]Note 3:  $33,000 in claimed severance pay is expressly unallowable and subject to penalty pursuant to FAR 31.205-6(g)(2).  FAR 31.205-6(g)(2)(iii) states that “[s]everance pay is allowable only to the extent that, in each case, it is required by  . . . . [an e]stablished policy that constitutes, in effect, an implied agreement on the contractor’s part. . . .”  In this case, [Company Name or Acronym’s] severance plan provided for _____ week(s) of severance pay for every year employed with [Company Name or Acronym].  The employee worked for[ Company Name or Acronym] for _____ years.  In accordance with the severance pay policy, the employee was entitled to ______ week(s) of severance pay.  However, [Company Name or Acronym] paid the employee for _______ weeks of severance pay.  The $_______ of severance pay paid in excess of the amount required by the [Company Name or Acronym’s] established severance policy is expressly unallowable because it was not required pursuant to the established policy, which is required by FAR 31.205-6(g)(2) to be allowable.

Note 4:  $12,378 in claimed vacation pay is expressly unallowable and subject to penalty pursuant to FAR 31.205-6(m)(1).  FAR 31.205-6(m)(1) states that “[f]ringe benefits are allowances and services provided by the contractor to its employees as compensation in addition to regular wages and salaries.  Fringe benefits include, but are not limited to, the cost of vacations, sick leave, holidays, military leave, employee insurance, and supplemental unemployment benefit plans.  Except as provided otherwise in Subpart 31.2, the costs of fringe benefits are allowable to the extent that they are reasonable and are required by law, employer-employee agreement, or an established policy of the contractor.”  In this case, [Company Name or Acronym’s] established vacation policy provides for ____ days of vacation per year.  However, [Company Name or Acronym] gave the employee ___ days of vacation in FY _____.  The $_____ associated with the ____ extra days of vacation paid in excess of that required by [Company Name or Acronym’s] established policy is expressly unallowable pursuant to FAR 31.205-6(m)(1) because it was not required by [Company Name or Acronym’s] established policy.

Note 5:  $23,456 in claimed travel costs in excess of [For contracts awarded before January 11, 2010, use the following language – the lowest standard, coach, or equivalent airfare.  For contracts awarded after Jan, 2010 use this language - the lowest priced airfare available to the contractor during normal business hours] is expressly unallowable and subject to penalty pursuant to FAR 31.205-46(b).

[bookmark: wp1095694][bookmark: wp1095695]Note 6:  $90,000 in claimed bonus costs is expressly unallowable and subject to penalty pursuant to FAR 31.205-6(f)(1).  FAR 31.205-6(f)(1) states that bonuses “are allowable provided the— (i) Awards are paid or accrued under an agreement entered into in good faith between the contractor and the employees before the services are rendered or pursuant to an established plan or policy followed by the contractor so consistently as to imply, in effect, an agreement to make such payment; and (ii) Basis for the award is supported.”  In this case, [Company Name or Acronym] provided zero documentation supporting the bases of award for $90,000 in claimed bonuses.  Because [Company Name or Acronym] failed to provide any documentation whatsoever supporting the bonuses’ bases of award, these costs are expressly unallowable pursuant to FAR 31.205-6(f)(1). 

Note 7:  $123,456 in claimed trade show costs are expressly unallowable and subject to penalty pursuant to FAR 31.205-1(f)(2) because the trade shows did “not contain a significant effort to promote the export sales of products normally sold to the U.S. Government.” 

In accordance with FAR 52.242-3, I am hereby assessing penalties against [Company Name or Acronym] in the amount of $________ for FY ________, representing the portion of the disallowed costs allocable to [Company Name or Acronym’s] covered contracts in accordance with FAR 52.242-3 and FAR Section 42.709.  The calculation of the penalty amount is shown below. 
       
Participation of Covered Contracts

Overhead	 				Total 			With Clause 
Allocation Base				$185,153,427		$44,436,822 
Percentage of Base				100% 			24%

$125,732 x 24% = $30,176
Penalty amount = $30,176

G&A			 			Total 			With Clause 
Allocation Base				$83,589,603		$28,420,465 
Percentage of Base				100% 			34%

$236,912 x 34% = $80,550
Penalty amount = $80,550

[If the following paragraph is not applicable, then remove from memorandum.  With respect to the interest calculation, if DCAA did not use the midpoint of the contractor’s fiscal year to calculate interest, the contracting officer should revise this paragraph to state how the interest was actually calculated.  Note that under 42.709-4(a) the contracting officer is to use an alternate equitable method if the cost was not paid evenly over the fiscal year].  Additionally, I have determined that you were reimbursed for these expressly unallowable costs through your interim billings.  Therefore, in accordance with 52.242-3(d)(2), I have applied the interest rate specified by the Secretary of the Treasury pursuant to Public Law 92-41 to calculate the interest portion of the penalty amount.  The interest portion of the penalty was computed from the date of the overpayment (midpoint of contractor’s fiscal year) to the date of this demand letter for payment of the penalty.  The interest portion of the penalty is $_______.  Pursuant to FAR 52.242-3(d), the total penalty assessed against you is $______ ($30,176 + $80,550 + (amount of interest included in penalty amount)).  Any amounts not paid within 30 days from the date of this letter will bear interest from the date of the demand, or from any earlier date specified in the contract.  The interest rate will be the rate established by the Secretary of the Treasury under Public Law 92-41.  

	[If the contractor has requested a waiver, then include a paragraph explaining why the waiver is denied].  I have carefully considered your request for waiver of these penalties, dated XXX under FAR 42.709-5 [cite specific subsection (a), (b) and/or (c)].  Under that section, the contractor must demonstrate, to the contracting officer’s satisfaction, that: [recite the rules of the subsection].  Your waiver request states in relevant part: [Example: “This was a learning experience for us.  We have subsequently revised our policies and procedures to preclude these types of costs being included in our incurred cost submissions.”]  I find insufficient facts and evidence in your request to meet the requirements of [cite specific subsection, e.g. FAR 42.709-5(c)], or any other waiver provision found in FAR 42.709-5.  Your waiver request is therefore denied.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]A demand for payment in the amount of $______ is hereby made.  This debt includes -

	Principal Amount of Debt			$XXX,XXX
	Interest						$XXX,XXX  
		Total Debt			        $X,XXX,XXX

	Please contact the undersigned if [Contractor name] believes the debt is invalid or the amount is incorrect.

	Payment of the amount demanded should be made promptly in the form of a check made payable to the “Finance and Accounting Officer, DFAS-CO,” along with a copy of this letter and a listing of the applicable contract numbers, and sent to the following payment office: 

DFAS-Columbus
ATTN: DFAS-JDCBB/CO
P.O. Box 182204
Columbus, OH 43218-2204

	Please provide a copy of your check to the undersigned administrative contracting officer concurrently.

	If you are financially unable to pay the full amount of the debt at the present time, you may request an installment payment agreement.  Your request for an installment payment agreement should be in writing and supported by certified statements of income and financial position covering the last 36 months.  Request for an installment payment agreement should be made to the DFAS Columbus Accounts Receivable Division:

DFAS-Columbus
ATTN:  DFAS-JAIAAA/CO
P.O. Box 182317
Columbus, OH 43218-2317
       
	You may also request a deferment of collection.  To request a deferment of collection, submit your written request and the information identified below to the undersigned.  Your request will be forwarded to the cognizant department/agency contract financing office for a decision. 
	
	•        If you plan to appeal the debt under the procedures of the Disputes clause of the contract, include an explanation of your financial condition in the written request for deferment of collection.
 
	•        If you do not plan to appeal the debt under the procedures of the Disputes clause of the contract, include the following information in the written request for deferment of collection 
 
a.  Financial condition.
b.  Contract backlog.
c.  Projected cash receipts and requirements.
d.  The feasibility of immediate payment of the debt.
e.  The probable effect on operations of immediate payment in full.
 
You may be asked to furnish additional information for the deferment determination.
 
Unless you either liquidate the debt or request an installment payment agreement or a deferment of collection within 30 days of the date of this letter, you will be assessed an administrative fee of $26 to cover the costs associated with the administration and collection of the delinquent debts.
	
If payment is not received within 90 days from the date of this letter, the debt will be transferred to the DFAS Columbus Debt Management Office (“DMO”) for collection.  If the debt is transferred to the DMO, an additional administrative charge will be assessed.  If the DMO is unsuccessful in collecting the debt, the debt will be transferred to the Department of Treasury for collection.  As a result of transfer to the Department of Treasury, the following actions may be taken:

a.  The debt will be subject to the Department of Treasury offset from Federal payments due to your company.  A fee for each offset made will be added to the debt as part of the administrative charge.  Federal payments eligible for this offset include contract payments, Federal income tax refunds, and other payments not exempt.

b.  The debt may be reported to a credit bureau.

c.  The debt may be referred to a private collection agency.  In such case, an administrative cost will be added to the debt.

d. The debt may be referred to the Department of Justice for litigation.  In such case, an administrative cost will be added to the debt.

	The payment office may, at any time, exercise its right to take offset action against any other unpaid invoices.  Offsets may continue until the debt, including any accrued interest, penalty, and administrative charges are recouped.

This is the final decision of the Contracting Officer.  You may appeal this decision to the agency board of contract appeals.  If you decide to appeal, you must, within 90 days from the date you receive this decision, mail or otherwise furnish written notice to the agency board of contract appeals and provide a copy to the Contracting Officer from whose decision this appeal is taken.  The notice shall indicate that an appeal is intended, reference this decision, and identify the contract by number.  

With regard to appeals to the agency board of contract appeals, you may, solely at your election, proceed under the board’s — 

(1) Small claim procedure for claims of $50,000 or less or, in the case of a small business concern (as defined in the Small Business Act and regulations under that Act), $150,000 or less; or 

(2) Accelerated procedure for claims of $100,000 or less. 

Instead of appealing to the agency board of contract appeals, you may bring an action directly in the United States Court of Federal Claims (except as provided in the Contract Disputes Act of 1978, 41 U.S.C. 7102(d), regarding Maritime Contracts) within 12 months of the date you receive this decision.


Sincerely, 




							[Name of DACO/CACO]
							Title
							DCMA [CMO]

Attachment: 
List of Covered Contracts 

cc: DCAA [Name of DCAA auditor] 
[bookmark: wp1081127][bookmark: wp1081153][bookmark: wp1081131][bookmark: wp1079923][bookmark: _GoBack]      Payment office [identified in the contract]
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