ADVANCE AGREEMENT

DIVISION/SEGMENT/GROUP RESTRUCTURING EXPENDITURES

COVERING ACCOUNTING PERIODS 200X THROUGH 20XX

In accordance with Federal Acquisition Regulation (FAR) 31.109 and the Department of Defense (DoD) FAR Supplement (DFARS), 231.205-70, this document sets forth an Advance Agreement between the DoD and XYZ Company, City Name, State Name. 

     
WHEREAS, it is in DoD’s best interest to encourage XYZ’s concentration and the restructuring of its missile/aircraft/electronic operations as the defense business declines in order to reduce the contractor’s operating costs and thereby reduce contract costs.


WHEREAS, XYZ Company has effectively demonstrated to DoD, through audited cost data, that the amount of projected savings for DoD associated with the restructuring will be at least twice the amount of the costs allowed on a present value basis, XYZ Company and the DoD agree to the following:  (NOTE:  The written determination of the required minimum 2:1 savings-to-cost ratio only applies to the DoD.  Therefore, DoD costs and savings must be projected and computed separately from civilian agency costs and savings.)  



a.  This Agreement is applicable to direct and indirect restructuring costs allowable on DoD contracts during calendar/fiscal years 200X through 20XX.  (Note: specify annual period if fiscal year is used.)  For purposes of this agreement, allowable direct and indirect restructuring costs associated with XYZ Company’s restructuring activities are those defined in DFARS 231.205-70.

      

b.  Restructuring costs resulting from a business combination that are normally unallowable as defined in FAR Part 31 and DFARS 231.205-70 shall not be allowed.

      

c.  Based on the Government’s audit of incurred and projected cost data, the parties agree that (1) the Net Present Value (NPV) of DoD’s share of total projected restructuring savings is estimated to be $46,222,000;  (2) the NPV of DoD’s share of the total projected restructuring costs is estimated to be 8,214,000 based on product mix; and (3) the amount of projected savings for the DoD associated with the restructuring will be at least twice the amount of the costs allowed on a present value basis.

d.  The parties agree that XYZ Company’s total restructuring costs shall not exceed the negotiated cost ceiling of $22,592,000.  Of this amount, $8,625,000 on a NPV basis, is the maximum share of restructuring costs which will be absorbed by DoD.   In no case shall the savings to DoD be less than twice the amount of the DoD’s share of the restructuring costs allowed on a present value basis.

      

e.  Applicable years’ depreciation amounts are included in the negotiated ceiling.  Remaining years’ depreciation is allowable and allocable in accordance with disclosed practices unless otherwise unallowable per provisions of FAR and CAS.

      

f.  A cost/savings amortization schedule of projected cost/savings indicated above is included as Attachment I to this agreement                                                         



g.  The amortized cost targets and depreciation will be used as the basis for (1) initial allocation of estimated implementation costs; (2) establishment of billing rates; and (3) Forward Pricing purposes.  Concurrently, the segments’ cumulative Forward Pricing Rate Proposals and/or other direct cost factors related to restructuring will be offset by at least a 2:1 ratio for savings-to-costs on a present value basis over the period of this Agreement.

       

h.  XYZ Company will maintain separate records identifying direct and indirect restructuring costs allowable on DoD contracts which will be subject to Government audit verification.



i.  Subject to mutual agreement by the signatories to this Restructuring Advance Agreement, XYZ Company will establish a methodology (that includes appropriate supporting records) to identify actual direct and indirect restructuring savings benefiting DoD contracts.  This methodology and resulting findings will be subject to Government audit verification.  XYZ  Company agrees to submit this methodology to the Government no later than sixty days after execution of this Restructuring Advance Agreement. 

      

j.  XYZ Company contracts are defined as those current and future contracts entered into under the name of XYZ Company, missile/aircraft/electronic systems division/segment/group, and former ABC Corporation contracts affected by the Asset Purchase Agreement dated day/month/year, and novated to XYZ Company.  For purposes of this Agreement, current firm fixed price contracts will not be modified as a result of the subject restructuring action taken by XYZ Company.  However, any future modifications to these firm fixed price contracts shall subject them to the terms of the Agreement.

                        k.  This Agreement shall terminate upon the occurrence of either of the following events:  (1) XYZ Company ceases to exist as a separate legal entity (e.g.,  the merger of XYZ Company into another company), or (2) the base (division/segment/group) over which the projected restructuring costs and associated savings were to be amortized and realized, respectively, is fragmented (e.g., the sale of part of a division).  In the event of a termination, the projected savings and incurred costs, on a NPV basis, will be reevaluated through the date of the terminating event (e.g., the date of the merger, the date of sale).  Any incurred unamortized restructuring costs will be accelerated through the date of the terminating event on a NPV basis.  Likewise, the projected restructuring savings on a NPV basis will be considered through the date of the terminating event.  The reevaluation will consider the revised savings-to-costs ratio considering NPV data through the date of the terminating event.

                             (1)  If the revised restructuring savings-to costs ratio, on a NPV basis, meets the minimum statutory savings-to-costs ratio required at the inception of this Agreement (e.g., the 2:1 ratio), the balance of the incurred unamortized restructuring costs accelerated through the date of the terminating event will be allowable costs on Government contracts.   

                             (2)  If the revised ratio, on a NPV basis, fails to meet the minimum statutory savings-to-costs ratio required at the inception of this Agreement, the incurred restructuring costs, whether unamortized or not, in excess of that cost figure which would cause the minimum statutory required savings-to-costs ratio to be satisfied, considering the projected savings through the date of the terminating event, will be unallowable costs on Government contracts.  If previously claimed restructuring costs are subsequently determined to be unallowable costs because they are in excess of that cost figure which would cause the minimum statutory savings-to-costs ratio required at the inception of this Agreement to be satisfied, the Government is due a refund of the excess portion of the previously claimed restructuring costs.

                            (3) Effectively, the Government will treat incurred restructuring costs as allowable costs to the extent that the minimum statutory requirements (e.g. 2:1 ratio) required at the inception of this Agreement is met, considering the projected savings and incurred costs accelerated on a NPV basis through the date of the terminating event.

                        l.  This Agreement establishes no precedent concerning the allowability, allocability or reasonableness of costs incurred by XYZ Company or any of its business divisions/segments/ groups or organizations under control of XYZ Company.


           m. This Agreement constitutes Exhibit X to the Novation Agreement between DoD, ABC Corporation, and XYZ Company executed on day/month/year.
     
           n. This Agreement does not constitute an obligation of funds.  Recovery of costs pursuant to this Agreement shall be subject to provisions and clauses as set forth in the individual contracts to which this Agreement applies.  

FOR XYZ COMPANY                                            FOR THE DEPARTMENT OF          

                                                                                  DEFENSE

_____________________                                         _______________________

Name of Company                                                    Name of Administrative

Representative                                                           Contracting Officer  

_____________________                                         _______________________

Date                                                                           Date

